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Comparisons with Australia

China Australia WeSte‘T”

Australia
Land Mass in square kms 9,651,000 7,682,300 2,526,786
Population 1,314,100,000 21,274,000 1,780,000
People per square km 137.00 2.76 0.70
Real GDP in US$billion $3,248 $889.00 $120
GDP Growth 11.4% 4.4% 4.1%
GDP Per Capita (US$) 2,460.00 42,553.00 67,506

Source: Dept Foreign Affairs and Trade (Dec 2007)




Imports & Exports

Major Australian Exports to China

- iron ore - A$8,359 million

- wool - A$1,739 million

- Copper ores - $915 million

- coal - A$517 million

- Natural Gas (projected at between A$17 - $25 billion over 25 years)

Major Australian Imports from China

- clothing - A$3,398 million

- computers - A$2,727 million

- telecommunications equipment - A$1,897 million
- toys, games and sporting goods - A$1,405 million
- furniture - A$695 million

Source: Austrade(updated April 2008)



Map 1: Political Geography of the
People’s Republic of China



China is the World’s Factory

The world’ largest producer of wheat, corn, rice, coal

The world’s largest producer of steel, washing machines ,
microwave ovens, phones, clocks, cigarettes, nail clippers, and
lighters

Produces 20% of the world’s refrigerators
30% of the world’s TVs
50% of the world’s cameras

Consumes 40 % of the world’'s cement
37% ?7?0f the world’s steel

20% of the world’s aluminum

World’s largest consumer of beer



Definitions of IP

A tangible representation of intellect and creativity

Creative endeavour for which legal protection can be
obtained

The property of your mind or intellect

Intellectual activity in the industrial, scientific, literary or
artistic fields



Intellectual Property

All rights resulting from intellectual activity.....
Trade marks: Common Law and Registration
Inventions: Patents - devices, substances, methods, processes
Designs: Design Registration - appearance of articles

Artistic & literary works- Copyright - original literary, artistic,
dramatic and musical works including computer software

Circuit Layout Rights - integrated semiconductor circuits
Know how, Trade Secrets and Confidential information

Plant Breeder’s Rights - new plant varieties



Intellectual Property

Patents — how things work
Designs — how things look
Trade Marks — symbols of business reputation

Copyright — protects the expression from copying



Patents - Characteristics

A patent protects inventions, such as concepts and
iIdeas as embodied in a machine, product, or process

To be patentable an invention must be:
a method of new manufacture;
novel; and
Involve an inventive step in the case of a standard
patent.
Involve an innovative step in the case of an
Innovation patent

(These matters will be considered by the Patent Office
during examination of the application)



Patents Characteristics cont.

A patent specification must :
 describe the invention;

 describe the best example of the invention known at
the time of the application; and

e define the invention.

Grant of a patent provides a monopoly of 20 years for a
standard patent and 8 years for an innovation patent, if
annual renewal fees are paid.



Why File a Patent Application?

Allows publication of the invention without losing
potential rights

Protects R & D expenditure

A patent if granted provides a monopoly to
manufacture, use and sell

Relatively modest initial fees

If you never never go you never never know



Why Not File a Patent Application?

The invention can be kept confidential
There are no application costs

BUT

It is essential that secrecy be maintained

The owner cannot prevent independent activities of
others



Standard and Innovation Patents

Standard Patents Innovation Patents

Long term ( £ 20 yrs) Short term ( £ 8yrs)
New and inventive step New and innovative step
Narrow protection Broad protection

No restriction on Up to 5 claims of any type

number of claims

Easy grant
Often difficult grant Quick grant (<3mths)
Slow grant Not enforceable on

grant, examination
Enforceable on grant required



Copyright

Automatic

No registration required

Protects the expression of the idea and not the idea itself

It provides a right to reproduce the protected work and is not a monopoly
right

Does not protect the shape and configuration of mass produced products

Is an important right in that it exists in relation to all drawings including
engineering drawings and graphic works

It is important to clarify ownership of the copyright



Registered Designs - Characteristics

Protects features of shape, configuration, pattern or
ornamentation of products which are to be reproduced

The design as applied to the product must be novel

Novelty of design is to be judged by the eye.



Registered Designs — Characteristiceont.

Infringement of a registered design is to be judged by the

eye.

Does not protect a method or principle of construction - this

IS the function of a patent.

The initial period of registration is 5 years, followed by a
subsequent period of 5 years, for a total of 10 years from the

date of application.



Designs — Some Points to Bear in Mind

Can often only provide fairly narrow protection (depending
on the product).

It is possible to have both patent and design protection.

Early disclosure difficulties are of the same relevance as
with patents.



Frillneck Claim

An article of headwear characterised by a substantially forwardly
projecting peak or visor, an adjustable head engaging band and a
length or sheet of material, the head engaging band being attached or
attachable to the peak or visor at or near a rear edge thereof, the
length or sheet of material being attached or attachable to the peak or
visor and extending rearwardly thereof, whereby the peak or visor may
be positioned on the wearer’s head such that the material covers the
wearer’'s head and hangs there from about the shoulders and neck of
the wearer, wherein the head engaging band is positioned about a rear
of the wearers head such that the peak or visor is held in position
thereon, the material having provided thereon a plurality of fastening
means whereby the material may be fastened to protect the wearer’s
neck and/or face, the fastening means being arranged on the material
such that the material may be drawn to a number of positions in front
of the wearers neck and/or head and/or face and the material fastened
together releasably in a number of arrangements as desired by the
wearer.






Trade Mark - Characteristics

A trade mark Is a sign used to distinguish goods or services
provided in the course of trade by a person

Includes any letter, word, name, signhature, numeral, device,
brand, heading, label, ticket, aspect of packaging, shape,
colour, sound or scent.

Should be capable of distinguishing the goods or services
from those dealt with or provided by competitors



Examples of Trade Marks

— Letter / Numeral

— Combinations of Letters

— Simple words NIKE, KODAK, COCA COLA

— Words written in a particular way

— Logos



Protecting your Trade Mark

Protection for trade marks may arise out of
common law: relates to reputation
statute - Trade Marks Act. protects trade mark itself

Is registration of a trade mark compulsory?
No

Then why should | do it?



Protecting your Trade Mark

Creates an asset which is separate from goodwill
Asset can be

Given a value

Sold

Licensed - i.e. franchise agreement

Provides an enforceable statutory right that applies
throughout Australia that is superior to common law rights

Provides a public record of your rights in your trade mark



History of IP Protection in China

Patent Law enacted 1985 - revised 1992, 2000, 20087?
China became a member of PCT 1994

Trade Mark Law enacted 1983 — revised 1988, 1993
currently under review

Copyright Law enacted 1991 — revised 2001

Anti-Unfair Competition law enacted 1993 — judicial
Interpretation issued in 2006

China became a member of WTO 2001



Copyright

China is a signatory to the Berne Convention

Rights of foreigners included in Chinese copyright law

Registration of copyright works available



Patents

There are 3 forms of patent:

Invention patent - similar to Australian Standard patent
— Life 20 years
— Granted after substantive examination

Utility Model Patent — similar to Australian Innovation
— Patent life 10 years
— no substantive examination — pre-grant



Patent protection (cont.)

Design Patent — similar to Australian Design Registration

o Life 10 years
* No substantive examination pre-grant



Trade Mark Protection

Similar to Australian Trade mark Registration provisions

No common Law rights — no rights in reputation or
goodwill

China is a member of the Madrid Protocol —enables
International trade mark registration

Protection for unregistered Famous Marks

Must register the trade mark in the form it is used



Use of Chinese IP system

Patent Filing in China totals 4 million — of the latest one
million patent applications 60.8% were filed by Chinese
applicants — of the first million 47.8% were filed by
Chinese applicants

The number of patent applications reached one million
after 15 years — it took 50 months to reach the second
million - 27 months for the third million — 18 months for
the fourth million

Trade mark filing in China totals 2.7 Million - in 2006 the
number of applications filed increased by 0.7 million
(10% increase over 2005) and 55,000 on behalf of
foreigners

Source hurrymedia.com.au



Use of Chinese IP system (cont)

Approximately 2,000 counterfeit cases were resolved In
2006

Approximately 12,000 piracy cases were investigated
within the first half of 2006

International parties won 13 of the key 17 IPR cases
decided in Beljing in 2006

Among all of the IPR cases 20% of these cases involved
foreign companies initiating litigation, winning 60% of the
cases

Source - Hurrymedia.com.au



Use of Chinese IP system (cont)

2007 Customs seized 334m items involving IPER
violations worth 439m Rmb

an increase of 83% and 116% respectively over the previous
year

99.8% seized on route to export markets
goods were mainly clothes, shoes, bags and cigarettes

Source - Hurrymedia.com.au



Chinese IP Profession

There are 3 classes of professional

e Lawyers — IP specialists
 Patent Attorneys
 Trade Mark Attorneys

Initially almost all patent attorney firms State owned
Membership of WTO required privatisation



Chinese Profession (cont.)

Currently Foreign license required

— 58 foreign licensed firms in 2000
currently approximately 169 licensed firms
There are currently 5296 patent attorneys

In 2007 there were 5984 Candidates for patent
attorney examinations — pass rate about 11%



Enforce
Proce



Patent Invalidation Prosecution & Judicial
Procedure




Statistics for Foreign Applications Received
by SIPO in 2007

Source: DEQI Intellectual Property Law Corporation



Patent Co-operation Treaty (PCT) Filings
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Filing of Chinese Patent Applications
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Filing of Chinese Patent Applications
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Australian Patent Filings
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Patent Filings in 2006




Statistical Data for Three Types of Patents
Issued to Chinese and Overseas Applicants




Some Useful Websites

Chinese Trade Mark Office - www.ctmo.gov.cn

Chinese Patent Office — www.sipo.qov.cn

IPAustralia — www.ipaustralia.gov.au

US Patent and Trade Mark Office — www.uspto.gov

Wrays — www.wrays.com.au




Thank You

Questions?

Contact - Errol Harwood

errolh@wrays.com.au



